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referee, John Schweitzer, ' pursuant to former SCR 21.09(5). 2
Attorney Virginia Rose Ray was found to have engaged in
unpr of essi onal conduct in the course of her practice of |aw and
to have failed to cooperate with an investigation of grievances
filed against her with the Board, all in violation of the Rules

of Professional Conduct. The referee recommended a 60-day

! Effective Cctober 1, 2000, W sconsin's attorney

di sciplinary process underwent a substantial restructuring. The
name of the body responsible for investigating and prosecuting
cases involving attorney msconduct was changed from the Board
of Attorneys Professional Responsibility (Board) to the Ofice
of Lawyer Regulation, and the Suprene Court rules applicable to

the lawyer regulation system were also revised. Since the
conduct underlying this case arose prior to Cctober 1, 2000, al
references will be to the Board and to the Suprene Court rules

in effect prior to Cctober 1, 2000.
2 Former SCR 21.09(5) provided:

(5 The referee shall, wthin 30 days of the
conclusion of the hearing, file with the clerk of the
suprene court a report stating his or her findings and
di sposition of t he conpl ai nt or petition by
recommendat i on of di sm ssal or i mposition of
discipline as provided in SCR 21.06 or suspension or
conditions upon the continued practice of law for
medi cal incapacity. The board or the attorney may
file an appeal of the referee's report wth the
suprene court within 20 days of the filing of the
report. If no appeal is tinely filed, the suprene
court shall review the referee's report and determ ne
appropriate discipline in cases of msconduct and
appropriate action in cases of nedical incapacity and
may, on its own notion, wthin 30 days of the
expiration of the tinme for appeal, order the parties
to file briefs in the matter or extend the tinme in
which it may order briefs. The suprene court's fina

di sposition of disciplinary and nedical incapacity
proceedi ngs shall be published in the official
publications specified in SCR 80.01. (Enmphasi s
added.)
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suspension of Attorney Ray's license to practice law, paynent to
a former client of $4000 with interest, and the paynent of the
costs of these proceedings.

12 e approve t he findi ngs, concl usi ons, and
recommendations and determne that the seriousness of Attorney
Ray's m sconduct warrants the inposition of these sanctions.

13 Attorney Ray was admtted to the practice of law in
Wsconsin in 1988 and currently practices in Dodgeville,
W sconsin. She has no prior disciplinary history.

14 On July 2, 2001, the Board issued a conplaint against
Attorney Ray ordering her to answer wthin 20 days. She
eventually answered and, after the referee was appointed, a
hearing was held on Novenber 19, 2001. Prior to that Attorney
Ray had stipulated that she had violated counts five and six of
the 18-count conplaint. The referee issued his report,
containing findings of fact, <conclusions of Ilaw, and a
recomended di sposition, on March 14, 2002.

15 The counts of the conplaint relate to Attorney Ray's
i nvol venent in five cases.

CASE ONE

16 The first six counts relate to Attorney Ray's
representation of a client in a divorce action in 1998. The nman
paid Attorney Ray $4000 as a flat fee to cover all lega
services through final j udgnent . Attorney Ray put an
undeterm ned nunber of hours into the case during the first

month and shortly thereafter the client discharged her. He then
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sought the wunearned portion of the $4000 and Attorney Ray
refused to refund it.

17 Wen the <client conplained to the Board and it
investigated the matter, Attorney Ray failed to respond to the
Board's first two initial letters of inquiry. Subsequent
requests by the Board to her to provide a witten response to
the conplaint also went unheeded. Attorney Ray eventually did
grant the Board an interview during which she clainmed that it
was a non-refundabl e fee.

18 Counts one and two alleged that Attorney Ray had
failed to hold the $4000 in a proper client trust fund as

required by SCR 20:1.15(a)® and had otherwise failed to properly

3 SCR 20:1.15(a) provides:

(a) A lawer shall hold in trust, separate from
the lawer's own property, that property of clients
and third persons that is in the |lawer's possession
in connection with a representation or when acting in
a fiduciary capacity. Funds held in connection with a
representation or in a fiduciary capacity include
funds held as trustee, agent, guardian, persona
representative of an estate, or otherw se. Al  funds
of clients and third persons paid to a |lawer or |aw
firm shall be deposited in one or nore identifiable
trust accounts as provided in paragraph (c). The
trust account shall be mintained in a bank, savings
bank, trust conpany, credit wunion, savings and |oan
associ ation or other investnment institution authorized

to do business and |located in Wsconsin. The trust
account shall be <clearly designated as "Cient's
Account” or "Trust Account” or words of sinmlar

inmport. No funds belonging to the |awer or law firm
except funds reasonably sufficient to pay or avoid
i nposition  of account service charges, may be
deposited in such an account. Unless the client
otherwise directs in witing, securities in bearer
form shall be kept by the attorney in a safe deposit

4
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hold the funds in trust as required by SCR 20:1.15(d).* These
counts had been wi thdrawn by the Board prior to the hearing and
thus are no longer part of this proceedi ng.

19 Count three alleged that Attorney Ray failed to
perform sufficient services to justify the $4000 fee as required

by SCR 20:1.5(a).> However, the referee found that the Board had

box in a bank, savings bank, trust conpany, credit
uni on, savings and |oan association or ot her
investnment institution authorized to do business and
| ocated in Wsconsin. The safe deposit box shall be
clearly designated as "Client's Account™ or "Trust
Account” or words of simlar inmport. Qther property of
a client or third person shall be identified as such

and appropriately safeguarded. If a lawer also
licensed in another state is entrusted with funds or
property in connection W th an out-of -state

representation, this provision shall not supersede the
trust account rules of the other state.

4 SCR 20:1.15(d) provides:

(d) Wien, in the representation, a lawer is in
possession of property in which both the |awer and
anot her person claim interests, the property shall be
treated by the |awer as trust property until there is
an accounting and severance of their interests. If a
di spute arises concerning their respective interests,
the portion in dispute shall continue to be treated as
trust property until the dispute is resolved.

® SCR 20:1.5(a) provides:

(a) A lawer's fee shall be reasonable. The
factors to be consi dered in determ ni ng t he
reasonabl eness of a fee include the foll ow ng:

(1) the time and |abor required, the novelty and
difficulty of the questions involved, and the skill
requisite to performthe | egal service properly;
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failed to prove this count. He found that there was no evidence
regarding the amount of time Attorney Ray spent working on the
case and that it was possible that she spent at |east 14 hours
working on it which would justify the fee if calculated at the
rate of $300 per hour, what the referee perceived to be the
upper end of the range of reasonable attorney fees for this type
of matter.

110 Count four alleged that Attorney Ray did not take
proper steps upon termnation of the representation to protect

her client's interest as required by SCR 20:1.16(d). ° The

(2) the likelihood, if apparent to the client,
that the acceptance of the particular enploynent wll
precl ude ot her enpl oynent by the | awer;

(3) the fee customarily charged in the locality
for simlar |egal services;

(4) the anpunt involved and the results obtained,

(5) the tinme limtations inposed by the client or
by the circunstances;

(6) the nature and length of the professional
relationship with the client;

(7) the experience, reputation, and ability of
the | awer or |awers perform ng the services; and

(8) whether the fee is fixed or contingent.
® SCR 20:1.16(d) provides:

(d) Upon termnation of representation, a |awer
shall take steps to the extent reasonably practicable
to protect a client's interests, such as giving
reasonable notice to the client, allowing time for
enpl oynent of other counsel, surrendering papers and
property to which the client is entitled and refunding
any advance paynent of fee that has not been earned.

6
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referee also found that the Board failed to provide adequate
proof of a violation in this regard.

11 As previously noted, counts five and six were admtted
by Attorney Ray. They alleged that she had failed to respond to
the Board as required by former SCR 22.07(2)’ and had failed to
cooperate with the Board' s investigation as required by forner
SCR 21.03(4).8

CASE TWO

12 Counts seven and eight concern Attorney Ray's
representation of a father in 1998 to re-establish joint custody
of his two children after his former spouse noved them w thout
his permssion from Georgia to Wsconsin and then to

Pennsyl vania, the honme of their maternal grandnother. Att or ney

The |awer may retain papers relating to the client to
the extent permtted by other |aw

" Former SCR 22.07(2) provided:

(2) During the course of an investigation, the
admnistrator or a conmttee may notify the respondent
of the subject being investigated. The respondent
shal | fully and fairly disclose all facts and
ci rcunstances pertaining to the alleged m sconduct or
medi cal incapacity within 20 days of being served by
ordinary mail a request for response to a grievance.
The administrator in his or her discretion may allow

additional tine to respond. Failure to provide
information or msrepresentation in a disclosure is
m sconduct. The admi nistrator or conmmttee nay nake a

further investigation before making a recommendation
to the board.

8 Former SCR 21.03(4) provided: "(4) Every attorney shall
cooperate wth the board and the admnistrator in the
i nvestigation, prosecution and disposition of grievances and
conplaints filed with or by the board or adm nistrator."
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Ray, her client, her client's new spouse, and a police officer

went to the honme of the ex-spouse's sister who lived in
W sconsin. Attorney Ray began yelling at the woman about hiding
the children while they had been in this state. She threatened
the sister that she would go to jail for interference with the
child custody order or for conspiracy to kidnap. She al so made
simlar threats against a friend of the sister who was present
during this confrontation and who Attorney Ray thought m ght
have also been involved in this matter. The friend was
apparently so intimdated by Attorney Ray that she later "turned

herself in" for arrest to the local sheriff's departnent. On
several subsequent occasions, Attorney Ray engaged in simlarly
abusive telephone conversations wth the sister and the
gr andnot her.

13 Count seven alleged a violation of SCR 20:3.10° which
prohibits an attorney from threatening to present crimna
charges solely to obtain an advantage in a civil matter.
However, the referee found that there had been no such violation
because, giving Attorney Ray the benefit of the doubt, she m ght
have been nore interested in sinply getting the children under

the jurisdiction of a Wsconsin court than she was in

necessarily obtaining an advantage for her client.

® SCR 20:3.10 provides: "Threatening crimnal prosecution. A
| awyer shall not present, participate in presenting or threaten
to present crimnal charges solely to obtain an advantage in a
civil matter.”
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114 However, the referee did find a violation of count
ei ght based on SCR 40.15 which states that an attorney is to
abstain from all displays of an offensive personality, which is
part of the attorney's oath, ¥ as well as SCR 20:8.4(g) ' which
desi gnates as unprofessional conduct a violation of that oath.
The referee was particularly influenced by the testinony of the
sister's friend who had no vested interest in the matter. The
referee considered her testinony to be nore reliable than that
of Attorney Ray who had denied that her conduct could be fairly

described as reflecting an offensive personality.

CASE THREE
115 Counts ni ne and ten i nvol ve At t or ney Ray' s
representation of another divorce client. Anot her attorney was

appoi nted by the court to serve as the guardian ad litem for the
mnor child of the marriage. The counts centered on a 1998
conference in the chanbers of Circuit Court Judge WIIiam Dyke.

The allegations generally alleged that Attorney Ray interrupted,

10 SCR 40. 15 provides, in pertinent part:

The oath or affirmation to be taken to qualify
for admission to the practice of law shall be in
substantially the follow ng form

I will abstain from al | of f ensi ve
personality .

11 SCR 20:8.4(g) provides: "It is professional m sconduct
for a lawer to: (g) violate the attorney's oath.™



No. 01-1784-D

contradicted, and talked back to Judge Dyke as well as the
guardian ad |item and opposi ng counsel .

116 Specifically, count nine alleged a violation of SCR
20:3.5(c), * which prohibits engaging in conduct intended to
di srupt a tribunal. Although Attorney Ray interrupted the other
attorneys at the conference by stating, "Ch, brother,"” and "Oh,
what crap," and continued to argue with Judge Dyke after he told
her that her conduct was inappropriate, the referee found no
vi ol ati on. Al though he found that she had disrupted the
tribunal, he could not find evidence that she had intended such
a result. Rat her he perceived that she was frustrated by the
entire situation and, although conpletely in the wong, did not
viol ate the rule.

17 Count ten had alleged that Attorney Ray violated SCR
20:8.4(g) in failing to maintain the respect due to courts of
justice and judicial officers, as well as SCR 40.15* which
demands this of attorneys as part of their oath. In this

instance the referee found a violation based on statenents

12 SCR 20:3.5(c) provides: "A lawer shall not: (c) engage
in conduct intended to disrupt a tribunal."

13 SCR 40: 15 provides, in pertinent part:

The oath or affirmation to be taken to qualify
for admssion to the practice of law shall be in
substantially the follow ng form

| will maintain the respect due to courts of
justice and judicial officers.

10
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Attorney Ray made in letters to Judge Dyke that her client would
not conply with the court's visitation order, by reiterating
this at the conference, and by arguing with Judge Dyke that her
conduct in general at the conference was appropriate.

CASE FOUR

18 Counts 11 and 12 stem from Attorney Ray's failure to
respond to requests for information from the Board with respect
to a grievance filed by a man who clained that she had attenpted
to intimdate him regarding a legal matter during a telephone
call and had al so nmade false statenents regarding the matter in
a communi cation to a public body. Count 11 alleged a violation
of SCR 21.03(4) which requires that an attorney cooperate wth
the Board in the investigation, prosecution, and disposition of
gri evances and conpl ai nts. Count 12 alleged a violation of SCR
22.07(2) requiring that an attorney fully and fairly disclose
all facts and circunstances pertaining to alleged m sconduct
within 20 days of being served a request for a response.

119 Attorney Ray told the Board investigator that she
would not respond to the grievance because she was a sole
practitioner, had no secretary, the matter was not worthy of
i nvestigation, and that she generally did not have tinme for the
procedure. She then hung up on the investigator. Attorney Ray
|ater failed to respond to a certified letter sent by the Board
regarding the matter.

20 Based on Attorney Ray's admssion that she had
generally refused to cooperate with the Board, the referee found
a violation of both counts.

11
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CASE FI VE

21 Counts 13 to 18 involved Attorney Ray's representation
of Panela Kuehni in a 1995 divorce. The client paid her a $4000
retainer fee which was to apply to all services through final
j udgnent . After an initial neeting which lasted only one hour
the client heard nothing from Attorney Ray for two nonths. \Wen
she went back to see Attorney Ray, the latter swore at her and
made derogatory comments about her. This pronpted the client to
| eave and she later called Attorney Ray to termnate the
attorney-client relationship and to seek a refund. Attorney Ray
admtted to the client that she was entitled to the refund but
then told her that she did not have the nobney to pay her and
woul d not have the funds for nore than one year.

22 Count 13 alleged a violation of SCR 20:1.15(a) which
requires that an attorney hold all client funds in a trust
account . The referee found that Attorney Ray had failed to
deposit the $4000 into her client trust account as required.

123 Count 14 alleged a violation of SCR 20:1.15(d) which
requires that the attorney treat property in which both the
attorney and another person claim interest as trust property
until there is an accounting and severance of their interests.
The referee further found that the failure to place the $4000
into a client trust account violated this rule.

24 Count 15 alleged a violation of SCR 20:1.5(a) which
requires that attorney fees be reasonable. The referee found

that because Attorney Ray had perfornmed mnimal |egal services

12
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for the «client, the retention of the full $4000 was
unr easonabl e.

125 Count 16 alleged a violation of SCR 20:1.16(d) which
requires that upon termnation of representation the attorney is
to take steps to protect the client's interest including a
refund of any advance paynent that has not been earned. Once
again the referee found that Attorney Ray's conduct constituted
a violation.

126 Count 17 alleged a violation of SCR 22.07(2) which
requires that the attorney fully and fairly disclose all facts
and circunstances pertaining to the alleged m sconduct within 20
days of being served by the Board with a request for a response.
The referee found that Attorney Ray had failed to respond to the
Board investigator's letter and subsequent oral request for a
witten response to the grievance.

127 Finally, count 18 alleged a violation of SCR 21.03(4)
which requires that attorneys cooperate with the Board in the
i nvestigation, prosecution, and disposition of grievances and
conpl ai nt s. The referee also found that Attorney Ray's failure
to respond to the Board violated this rule.

RECOMVENDED DI SCI PLI NE

128 To summarize, the referee found violations wth
respect to 12 of the conplaint's original 18 counts, two having
been di sm ssed by the Board. Six of the violations concern her
failure to cooperate with the Board investigation; two are trust

account violations; two are excessive fee violations; and, two

13
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are of f ensi ve personality/failure to mai nt ai n respect
vi ol ati ons.

29 The Board asked for a suspension of six nonths or nore
and a restitution order for the fee of $4000 in case nunber one
and the Kuehni fee of $4000. Attorney Ray agreed to refund the
$4000 to Kuehni, wthout interest or penalties, but requested
di sm ssal of all other counts although she agreed to a letter of
reprimand for her failures to respond to the Board.

130 The referee has recommended a 60-day suspension,
refund of $4000 plus interest to Kuehni, and paynent of the
costs of this proceeding. The referee indicated that a
suspensi on was necessary to notivate Attorney Ray to renew her
famliarity wth, and appreciation of, the rules of procedure,
civility, cooperation with authority, and trust accounting. The
referee further indicated the belief that anything |ess than the
suspension mght fail to have the necessary sufficient inpact
upon Attorney Ray and her behavior in the future. Further, it
was his opinion that although sonme of her actions were quite
serious, because she had not previously been the subject of
di sci plinary proceedi ngs, a 60-day suspensi on woul d be adequat e.

CONCLUSI ON

131 Wt adopt the findings of fact and conclusions of |aw
of the referee. Attorney Ray's m sconduct, as described above
represents a serious failure to conply with the specified rules
of pr of essi onal conduct . Fur t her nor e, t he referee's
recommendation of sanctions is appropriate discipline for this
m sconduct .

14
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132 IT IS ORDERED that the |icense of Attorney Virginia
Rose Ray to practice law in Wsconsin is suspended for a period
of 60 days, effective Novenber 6, 2002.

133 IT IS FURTHER ORDERED that Attorney Virginia Rose Ray
conply with the provisions of SCR 22.26 concerning the duties of
an attorney whose license to practice | aw has been suspended.

134 1T IS FURTHER ORDERED that within 60 days of the date
of this order Attorney Virginia Rose Ray shall pay to Panela
Kuehni $4000 with interest at 5% from June 8, 1999. In the
event that Kuehni has already obtained a civil judgnment against
Attorney Ray, she shall satisfy the specific anmount of that
j udgment .

135 IT IS FURTHER ORDERED that within 60 days of the date
of this order Attorney Virginia Rose Ray shall pay $10,015.22 to
the Board representing the cost of this proceeding. | f these
costs, and the refund to the client, are not paid wthin the
time specified, and absent a showing to this court of her
inability to pay the costs wthin that tinme, the I|icense of
Attorney Virginia Rose Ray to practice law shall remain

suspended indefinitely until further order of the court.

15
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